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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be argued – 

with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-

2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 
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1. 9:00 AM CASE NUMBER:  MSC17-00524 
CASE NAME:  VITTIMBERGA VS. BURKETT 
 HEARING ON SUMMARY MOTION   
*TENTATIVE RULING:* 

 
The hearing is continued to 2:00 p.m. on July 28, 2022 pursuant to the parties’ request and the 
Statement in Lieu of Reply filed July 18, 2022.  

 
 

  

    

2. 9:00 AM CASE NUMBER:  MSC19-01048 
CASE NAME:  BROSNAN VS MIYAMOTO 
 *HEARING ON MOTION IN RE:  TO DISMISS CALIFORNIA STATE AUTOMOTIVE ASSOCIATION 
*TENTATIVE RULING:* 
 
Before the Court is a Motion to Dismiss as to California State Automotive Association (“CSAA”) filed 

against John Brosnan (“Plaintiff”). The demurrer is also filed by defendant CSAA. The hearing on the 

motion is continued to 9:00 a.m. on August 18, 2022. Please see line 3. 

 
 

  

    

3. 9:00 AM CASE NUMBER:  MSC19-01048 
CASE NAME:  BROSNAN VS MIYAMOTO 
 HEARING ON DEMURRER TO:  TO SECOND CAUSE OF ACTION AGAINST CSAA 
*TENTATIVE RULING:* 
 
Before the Court is a demurrer to the Second Cause of Action against California State Automotive 
Association (“CSAA”). The demurrer is filed by defendant CSAA. For the reasons set forth, the hearing 
on the demurrer is continued to 9:00 a.m. on August 18, 2022. CSAA shall file a declaration 
demonstrating its compliance with the meet and confer requirement of Code of Civil Procedure § 
430.41(a) no later than August 8, 2022. 
  
Code of Civil Procedure § 430.41(a) provides in part that "the demurring party shall meet and 
confer in person or by telephone with the party who filed the pleading that is subject to 
demurrer for the purpose of determining whether an agreement can be reached that would 
resolve the objections to be raised in the demurrer." (Code Civ. Proc. § 430.41(a) [emphasis 
added].) The telephonic or in person meet and confer is to take place no later than five days 
prior to the date the responsive pleading is due. (Code Civ. Proc. § 430.41(a)(2).) 
  
The Proof of Service, which states that the demurrer was served on Plaintiff by electronic 
transmission, does not demonstrate CSAA conducted the telephonic or in person meet and confer 
required by the statute before filing the demurrer, and there is no declaration attesting to compliance 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  07/21/2022 

 

 

 

 

with this requirement. The hearing is therefore continued to provide CSAA with additional time to 
meet and confer as required by Code of Civil Procedure § 430.41(a) and to file a declaration 
confirming its compliance.  
 

 

  

    

4. 9:00 AM CASE NUMBER:  MSC20-00156 
CASE NAME:  ADELPHOS VS BAY AREA ELEVATOR 
 *HEARING ON MOTION IN RE:  FOR DEPOSIT BY STAKEHOLDER; DISCHARGE OF STAKEHOLDER 
*TENTATIVE RULING:* 
 
 The unopposed motion of Old Republic Surety Company for deposit and discharge is granted.  
Old Republic Surety Company is discharged from all liability to all claimants in the Interpleader action 
with reference to Bond No. W150191621 upon deposit of the sum of $7,500, less $1000.00 for fees 
and costs.  The bonds are to be deposited with the clerk of this Court within 30 days from the date of 
execution of this Order.  Old Republic Surety Company is awarded the aforementioned sum of $1000 
from the proceeds of the bond and dismissed from the action with prejudice on date of the deposit of 
the funds with the Court. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC20-00493 
CASE NAME:  FLORES VS ENTERPRISE 
 *HEARING ON MOTION IN RE:  FOR LEAVE TO INTERVENE 
*TENTATIVE RULING:* 
 
 There is no proof of service filed with the court.  This matter is continued to August 11, 2022 
at 9:00 a.m. for prospective intervenor to file proof of service on all parties. 
 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC20-00654 
CASE NAME:  S. SARABI VS P. SARABI 
 *HEARING ON MOTION IN RE:  FOR ORDER RELIEVING PLAINTIFF OF WAIVER OF JURY TRIAL 
*TENTATIVE RULING:* 
 
 The unopposed motion to relieve plaintiff of waiver of jury trial is granted for the reasons 
cited in the moving papers.  Plaintiff is ordered to deposit jury fees on or before August 1, 2022.  
 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC20-02323 
CASE NAME:  STOREY VS THE MACERICH COMPANY ET AL 
 HEARING ON SUMMARY MOTION  JUDGMENT+0008+ 
*TENTATIVE RULING:* 
 
 Defendants Ameripark LLC and Macerich Management Company’s (incorrectly sued as 
Macerich Property Management Company, LLC and Macerich Property Management II, LLC) motion 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  07/21/2022 

 

 

 

 

for summary judgment is denied. 
 
Background 
 Plaintiff Debra Storey alleges that on November 17, 2018, she was violently struck by the 
parking control arm/barrier as she walked into the parking garage located at the Broadway Plaza 
Shopping Center in Walnut Creek.   The facility was equipped with a standard parking system guarded 
by a barrier arm to control entry and exit points of the garage.  (UMF No. 2.)  Plaintiff brought this 
action against the manufacturer of the parking arm and the parking facility.  Plaintiff filed this action 
for premises liability, strict product liability, negligent product liability, breach of implied and express 
warranties, and negligence. 
 
Motion 
 Pursuant to Code of Civil Procedure § 437c, Defendants Ameripark LLC and Macerich 
Management Company (incorrectly sued as Macerich Property Management Company, LLC and 
Macerich Property Management II, LLC) bring this motion for summary judgment on the ground there 
are no triable issues of material fact as Plaintiff cannot establish an element of her causes of action 
based on negligence.  That is, Plaintiff cannot establish that an act or omission by the moving parties 
caused her injuries.   
  
Summary Judgment Standard 
              “The motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a judgment as 
a matter of law.” Cal. Code Civ. Proc. § 437c(c).  The party moving for summary judgment carries both 
the burden of persuasion and the burden of production of evidence.  (Evid. Code §500; Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal. 4th 826, 850.)  A defendant moving for summary judgment “bears 
the burden of persuasion that ‘one or more elements of the ‘cause of action’ in question ‘cannot be 
established,’ or that ‘there is a complete defense’ thereto.” (Aguilar v. Atlantic Richfield Co. (2001) 25 
Cal.4th 826, 850.)     
 
                    “A defendant meets its burden by presenting affirmative evidence that negates an 
essential element of plaintiff's claim.” (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 334.) 
Alternatively, a defendant meets its burden by submitting evidence ‘that the plaintiff does not 
possess, and cannot reasonably obtain, needed evidence’ supporting an essential element of its 
claim.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 855.)   “If the defendant fails to meet 
this initial burden [of production], it is unnecessary to examine the plaintiff's opposing evidence; the 
motion must be denied.” (Zoran Corp. v. Chen (2010) 185 Cal.App.4th 799, 805.) 
 
Defendants Maintain No Duty was Owed, Breached or Caused Plaintiff’s Injuries 
 Defendants argue that Plaintiff cannot establish the elements of her negligence and premises 
liability causes of action.  The elements of a negligence cause of action are duty, breach, causation, 
and damages.  “Premises liability is comprised of the same elements as negligence.  In regard 
to premises liability, ‘the duty arising from possession and control of property is adherence to the 
same standard of care that applies in negligence cases.’ [Citation.]” (Coyle v. Historic Mission Inn 
Corp. (2018) 24 Cal.App.5th 627, 634.)  
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 “As in a general negligence cause of action, a plaintiff bringing an action for premises liability 
based on a negligence theory must plead and prove that the defendant breached a duty of care owed 
to the plaintiff that proximately caused injury and damages. [Citation.]”  (Annocki v. Peterson 
Enterprises, LLC (2014) 232 Cal.App.4th 32, 37.) “Those who own, possess, or control property 
generally have a duty to exercise ordinary care in managing the property in order to avoid 
exposing others to an unreasonable risk of harm. [Citation.]” (Ibid.)   
 
 Defendants maintain the instrumentality alleged to have caused injury constituted an open 
and obvious condition for which no warning was necessary.  However, multiple warnings were 
provided but Plaintiff disregarded the warnings.  Defendants maintain the parking garage arm was 
operating as expected for its intended purposed.  Defendants argue the undisputed facts show the 
parking garage arm was an open and obvious condition that Plaintiff encountered after willfully 
disregarding posted signage warning of the risk she encountered. (UMF No. 6.) Defendants assert that 
in returning to the parking garage, Plaintiff did not walk on the designated pedestrian path.  Instead, 
she walked in the vehicle exit lane and underneath the parking arm.  (UMF No. 3.)  The area Plaintiff 
walked was marked with “Do Not Enter” signage at multiple locations.  (UMF No. 4) The area 
contained a visual depiction of the risk of person being struck by the barrier arm.  (UMF No. 5.) 
 
 “Whether a ‘duty’ exists in a particular case is a question of law. ‘Duty’ is merely a conclusory 
expression used when the sum total of policy considerations lead a court to say that the particular 
plaintiff is entitled to protection.” (Krongos v. Pacific Gas & Electric Co. (1992) 7 Cal.App.4th 387, 392-
393.) 
 The court in Krongos v. Pacific Gas & Electric Co. (1992) 7 Cal.App.4th 387 states the 
landowner’s duty as such in open and obvious dangerous conditions: 

Generally, if a danger is so obvious that a person could reasonably be expected to see 
it, the condition itself serves as a warning, and the landowner is under no further duty 
to remedy or warn of the condition. (6 Witkin, supra, Torts § 930, p. 301.) However, 
this is not true in all cases. ‘It is foreseeable that even an obvious danger may cause 
injury, if the practical necessity of encountering the danger, when weighed against 
the apparent risk involved, is such that under the circumstances, a person might 
choose to encounter the danger.’ [Citation.] 

 
(Krongos v. Pacific Gas & Electric Co. (1992) 7 Cal.App.4th 387, 393.) 
  Whether a duty should be imposed on a defendant depends on a variety of policy 
considerations, including the foreseeability of harm to the plaintiff, the burden to the defendant and 
the consequences to the community of imposing the duty.  (Jacobs v. Coldwell Banker Residential 
Brokerage Co. (2017) 14 Cal.App.5th 438, 446.)  

‘The court's task in determining whether a duty exists is not to decide whether a 
particular plaintiff's injury was reasonably foreseeable in light of a particular 
defendant's conduct, but rather to evaluate more generally whether the category of 
negligent conduct at issue is sufficiently likely to result in the kind of harm 
experienced that liability may appropriately be imposed on the negligent party. 
[Citation.]’ 
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  (Jacobs v. Coldwell Banker Residential Brokerage Co. (2017) 14 Cal.App.5th 438, 446, internal 
quotation marks omitted.)   
 
 “‘Foreseeability, when analyzed to determine the existence or scope of a duty, is a question 
of law to be decided by the court.’ [Citation.]”  (Jacobs at p. 446.)  “Foreseeability of harm is typically 
absent when a dangerous condition is open and obvious. ‘Generally, if a danger is so obvious that a 
person could reasonably be expected to see it, the condition itself serves as a warning, and the 
landowner is under no further duty to remedy or warn of the condition.’ [Citation.]”  (Jacobs at 
p.447.)   
 
 Here, Defendants maintain the parking arm system was common and a driver has a “front 
row seat” of its operations.  A person of age and visual acuity to drive a motor vehicle would be 
reasonably expected to be aware of the parking barrier arm. Defendants argue the dangerous 
condition posed by the operation of the mechanical arm was open and obvious.  “[O]wners and 
possessors of land are entitled to assume others will ‘perceive the obvious’ and take action to avoid 
the dangerous condition.”  (Jacobs at p. 447.)   
 
 An exception to this general rule exists when “it is foreseeable that the danger may cause 
injury despite the fact that it is obvious (e.g., when necessity requires persons to encounter it).” 
(Jacobs v. Coldwell Banker Residential Brokerage Co. (2017) 14 Cal.App.5th 438, 447.)  Here, 
Defendants argue that Plaintiff Storey was not required by necessity or other circumstances to walk in 
the path of the parking arm because there was an immediate adjacent pedestrian walkway available.  
Plaintiff cannot dispute that she walked in an area marked “Do Not Enter.”  Defendants maintain no 
duty was owed. 
 
 Plaintiff opposes the motion and argues Defendants have not established a lack of triable 
issues of material fact on the issue of duty.  Preliminarily, Plaintiffs argue the motion fails 
procedurally. Plaintiff contends Defendants failed to produce any admissible evidence in support of 
their motion.  Defendants heavily rely on Plaintiff’s unverified complaint, citing only to a single 
paragraph—Paragraph 22 to support numerous facts.  The only declaration submitted in support of 
the motion is from Plaintiff’s counsel, Summer M. Smith.  Her declaration merely attaches as exhibits 
Plaintiff’s complaint and four photographs produced by Plaintiff.  The photographs are Google map 
images without any authentication. 
 
 Plaintiff argue the motion for summary judgment cannot be granted as to the issue of 
whether the dangerous condition was “open and obvious.”  Plaintiff argues that issue of whether a 
danger is sufficiently open and obvious to relieve Defendants of a duty to warn is a question of fact to 
be determined by the jury.  (See Chance v. Lawry's, Inc. (1962) 58 Cal.2d 368, 374.) Even if it were not 
a question of fact, Plaintiff argues that Defendants have failed to establish as a matter of law that the 
danger posed by the operation of the parking gate arm was open and obvious to Plaintiff.   
 
 Plaintiff maintains there are triable issue of fact as to whether the dangerous condition of the 
parking gate arm was open and obvious to her.  Plaintiff argues she was not aware of the dangerous 
condition of the parking gate arm.  (PAMF 22 and corresponding evidence.)  Here, Plaintiff had 
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general familiarity with the shopping center but had not previously gone through the area of 
Broadway Plaza where the incident occurred. (PAMF 5.)  She had never entered (or exited) the Crate 
& Barrel store adjacent to the parking structure on the back side.  (PAMF 6.)  She contends she did 
not see the “Do Not Enter” signage or the alternative pathway.  (PAMF 23 and 17.)  She believed this 
was the only pathway to get to her vehicle.  (PAMF 15.)  Plaintiff stated in her deposition that it was 
dark outside. Plaintiff maintains the area was not well lit and the pedestrian pathway was not clearly 
labeled.  (PAMF 23, 18, and 16.)  Plaintiff asserts that pedestrians regularly walked the same pathway.  
(PAMF 31.)  After Plaintiff’s injury, the signage was enlarged and placed in an area more visible to 
pedestrians.  (PAMF 33)  After which the number of pedestrians crossing the pathway where Plaintiff 
was injured decreased.  (PAMF 33.)  Moreover, Plaintiff claims there were repeated instances of the 
parking gate arm being stuck in an upright position.  (PAMF 34.)  Plaintiff claims the gate arm should 
have made an audible noise before descending. (PAMF 24.)  Plaintiff claims she did not see the 
parking gate arm prior to it coming down on her head.  (PAMF 22.)  The parking gate arm should have 
automatically descended when it no longer sensed a vehicle underneath it. (PAMF 28.) 
 
 Plaintiff argues that her appreciation and imputed knowledge of a risk is an important fact in 
the Court’s determination of whether to permit a nonsuit or in this case summary judgment.  (See 
Beauchamp v. Los Gatos Golf Course (1969) 273 Cal.App.2d 20, 34.) Plaintiff maintains Defendants 
have not established as a matter of law the danger posed by the operation of the gate arm was open 
and obvious to Plaintiff. Here, Plaintiff did not see a parking gate arm at all on the walkway until it 
descended on her head.  (PAMF 12.) Plaintiff maintains there is ample evidence sufficient to raise a 
triable issue of fact that the dangerous condition of the parking gate arm was not open and obvious. 
 
  Even if the dangerous condition was open and obvious and Plaintiff was aware of it, Plaintiff 
argues summary judgment would still be improper because the landowner still has a duty to remedy a 
dangerous condition and protect a plaintiff from that condition.  (See Donohue v. San Francisco 
Housing Authority (1993) 16 Cal.App.4th 658 and Martinez v. Chippewa Enterprises, Inc. (2004) 121 
Cal.App.4th 1179.) “The modern and controlling law on this subject is that ‘although the obviousness 
of a danger may obviate the duty to warn of its existence, if it is foreseeable that the danger may 
cause injury despite the fact that it is obvious (e.g., when necessity requires persons to encounter it), 
there may be a duty to remedy the danger, and the breach of that duty may in turn form the basis for 
liability ….’ [Citation.]” (Martinez v. Chippewa Enterprises, Inc. (2004) 121 Cal.App.4th 1179, 1184.) 
 
  Recent authority makes it clear that while a readily apparent danger may relieve the property 
owner of a duty to warn, it no longer necessarily absolves him of a duty to remedy that condition.  
(Donohue v. San Francisco Housing Authority (1993) 16 Cal.App.4th 658, 665.) “Depending upon the 
ultimate evidence, how plaintiff navigated the area may pose an issue of comparative negligence. But 
that does not now warrant relieving defendant of all the legal burden of the situation.”  (Martinez v. 
Chippewa Enterprises, Inc. (2004) 121 Cal.App.4th 1179, 1186.)”    
 
 Plaintiff further cites to Curties v. Hill Top Developers, Inc. (1993) 14 Cal.App.4th 1651 as 
instructive.  In that case, the plaintiff slipped and fell on a sloping lawn on defendant's property that 
both the plaintiff and defendant knew was dangerous.  The defendant landowner argued that the 
plaintiff assumed the risk and it owed no duty.  The court held, “In determining whether assumption 
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of risk applies under the duty approach, our inquiry does not focus upon the reasonableness or 
unreasonableness of [plaintiff’s] conduct. Rather, resolution of the issue turns on whether, in light of 
the nature of the activity in which [defendant and plaintiff] were involved, defendant’ conduct 
breached a legal duty of care to [plaintiff].”  (Curties v. Hill Top Developers, Inc. (1993) 14 Cal.App.4th 
1651, 1656.) Instead of alleviating the defendant’s liability, the court found that comparative 
negligence principles governed the parties' relative fault. (Curties v. Hill Top Developers, Inc. (1993) 14 
Cal.App.4th 1651, 1653.) 
 
 Plaintiff argues those cases hold “the obviousness of a condition does not necessarily excuse 
the potential duty of a landowner, not simply to warn of the condition but to rectify it. Even if 
obviousness of harm was determinative of duty, case law has long held that whether obviousness is 
sufficient to relieve the landowner of its duty to warn involves a triable question of fact for the jury.  
(See Chance v. Lawry's, Inc. (1962) 58 Cal.2d 368, 374.) 
 
  Plaintiff argues it was also foreseeable that the dangerous condition of the parking gate arm 
could cause injury to unsuspecting pedestrians walking the pathway that Plaintiff took in the garage.  
She did not see the parking gate arm at all.  Plaintiff argues that triable questions of fact exist whether 
the condition was open and obvious. 
 
 In the Reply, Defendants argue they have submitted admissible evidence and legal authority  
for the Court to grant this motion.  Defendants argue that the Plaintiff’s unverified complaint was 
utilized to show how Plaintiff contends the events occurred.  Defendants argue that relying on 
Plaintiff’s allegations is permissible, whereas “a moving defendant cannot rely on his answer in 
support of his deficient affidavit, as in such instance he would be in the same posture as a moving 
plaintiff seeking to rely on his own pleading. [Citation.]  Nor can a party rely on his own pleadings in 
lieu or in support of affidavits in opposition to a motion.”  (Joslin v. Marin Municipal Water 
Dist. (1967) 67 Cal.2d 132, 147.)  Here, Defendants did not submit or rely on any of its own factual 
allegations. 
 
  Defendants maintain summary judgment is appropriate because there is no duty to warn of 
an obvious dangerous condition. (See Beauchamp v. Los Gatos Golf Course (1969) 273 Cal.App.2d 20, 
27.)  Citing to Witkin, the court in Danieley v. Goldmine Ski Assocs. (1990) 218 Cal.App.3d 111 quotes,   
‘. . . if the danger is so obvious that a person could reasonably be expected to see it, the condition 
itself serves as a warning, and the landowner is under no further duty unless harm was foreseeable 
despite the obvious nature of the danger.’”  (Danieley v. Goldmine Ski Assocs. (1990) 218 Cal.App.3d 
111, 122.) 
 
  Defendants argue this type of harm was foreseeable. Here, the parking garage arm is the 
type installed in thousands of areas to control parking services and drivers understand the 
mechanism.  That the parking garage arm rises and descends is readily observable.  Plaintiff 
encountered the barrier arm when she entered the garage and observed its operation.  Here, the 
pedestrian walkway was present and used by masses of patrons over the years without incident.  
There have been no other claims of patrons being struck by the barrier arm at Broadway Plaza 
Shopping Center.  
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 Moreover, Defendants argue the cases relied on by Plaintiff do not aid in defeating this 
motion.  Plaintiff tries to argue she was not intimately familiar with the particular exit where she was 
allegedly injured and that this raises a triable issue of whether the parking garage arm was an open 
and obvious condition. Plaintiff cites to Martinez v. Chippewa Enterprises, Inc. (2004) 121 Cal.App.4th 
1179, but that case involved recurring water on the pavement that appeared to provide the sole 
access into the building.  The court held the landowner owed a duty to remedy.  Here, there is no 
recurring issue of which the landowner had notice.  The parking garage arm was operating as 
intended and Plaintiff misused it. 
 
 Defendants argue that Curties v. Hill Top Developers, Inc. (1993) 14 Cal.App.4th 1651 is also 
not helpful to Plaintiff.  In Curties, both the tenant and apartment manager knew of the dangerous 
condition of the sloping lawn on which Plaintiff slipped and fell. This case involved contributory 
negligence and assumption of the risk and the landowner’s obligations when the parties are both 
aware of the dangerous condition. By contrast, Defendants argue the case here involves Plaintiff’s 
failure to proceed with reasonable response to an open and obvious condition, where there had not 
been any prior injuries of the type sustained by Plaintiff.     
 
    Defendants, as the moving party, have the burden of production and the burden of 
persuasion.  (Evid. Code §500; Aguilar v. Atlantic Richfield Co. (2001) 25 Cal. 4th 826, 850.)  Here 
Defendants’ evidence to support their undisputed facts consists of portions of Plaintiff’s complaint 
and google maps photographs produced by Plaintiff.    The portions of the complaint read: 
 

18. At all times herein mentioned, Defendants TMC, MMC, MPMC, MMCIIl, 
AMERIPARK, and DOES l through 30 owned, possessed, leased, repaired, serviced, 
managed, maintained, inspected, supervised, and/or controlled the parking garage 
and all areas adjacent to the parking garage located at The Broadway Plaza Shopping 
Center in Walnut Creek, California. The parking garage at The Broadway Plaza 
Shopping Center and all areas adjacent to the parking garage are hereinafter referred 
to as the "SUBJECT PROPERTY." 
 
19. At all times herein mentioned, the SUBJECT PROPERTY contained a parking 
control arm/barrier arm device. Said parking control arm/barrier arm device and all of 
its component pans, equipment, mechanisms, appurtenances, and/or operating 
devices will hereinafter be referred to as the "SUBJECT PAR.KING CONTROL 
ARM/BARRJER ARM." 
 
22.  On or about November 17, 2018, Plaintiff was violently struck by the SUBJECT 
PARKING CONTROL ARM/BARRIER ARM as she lawfully entered the SUBJECT 
PROPERTY(hereinafter "SUBJECT INCIDENT"). As a result of the SUBJECT INCIDENT, 
Plaintiff sustained severe and permanent injuries. 
 

 Defendants’ evidence also consist of photographs showing the garage’s exit and arm/barrier. 
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 Defendants argue this evidence is sufficient to establish it owed no duty to Plaintiff because 
the alleged dangerous condition was open and obvious. The evidence shows Plaintiff walked into an 
area meant for vehicles to exit the garage.  Even if Defendants met their initial burden of production, 
the Court finds Plaintiff has proffered sufficient evidence to raise a triable issue of fact as to whether 
the danger of the parking garage arm was open and obvious.   
 
 Plaintiff’s sworn deposition testimony raises a question of fact as to whether she even saw 
the parking gate arm to perceive its dangerousness.  Plaintiff submitted testimony from Greg Aguirre, 
operations director, for the Plaza.  He testified that to his knowledge, the parking garage arm 
automatically goes down when it no longer senses a vehicle and makes an audible noise when 
descending.  (Aguirre Depo., 38: 5-18.)  Plaintiff, on the other hand, claims she did not see the parking 
arm beforehand until it came down on her head, without making a noise.  (Storey Depo. 18:14-16; 
22:19-20.)  It can be inferred from Aguirre testimony that the arm should have been down.  Plaintiff 
testified that it was dark outside and the area was poorly lit. (Storey Depo. 74: 6-20.)  Mr. Aguirre also 
testified that the only lighting in the area was the one or two street lamps and filtered light from 
Crate and Barrel.  (Aguirre Depo. 54: 17-23.)  There are questions of facts as to whether Plaintiff 
perceived the obvious dangers and proceeded anyway.   
 
 Furthermore, “The modern and controlling law on this subject is that ‘although the 
obviousness of a danger may obviate the duty to warn of its existence, if it is foreseeable that the 
danger may cause injury despite the fact that it is obvious (e.g., when necessity requires persons to 
encounter it), there may be a duty to remedy the danger, and the breach of that duty may in turn 
form the basis for liability ….’ [Citation.]” (Martinez v. Chippewa Enterprises, Inc. (2004) 121 
Cal.App.4th 1179, 1184.) 
 
 Defendants’ evidence does establish, as a matter of law, the type of injury Plaintiff suffered 
from the danger was not foreseeable.  Plaintiff presented evidence that pedestrians used that 
pathway.  Plaintiff presented the deposition testimony of Armando Romero, Ameripark’s former 
senior operations manager of the Broadway Plaza.  He testified that he personally saw at least 3 
pedestrians a month walk on the same pathway Plaintiff was injured.  (Romero Depo. 22: 10-21.)   
 
 
 Defendants Argues Plaintiff Cannot Establish Claims for Product Liability and Breach of Warranty 
 
  Defendants argue Plaintiff’s claims for product liability, whether strict or negligent, are 
without merit.  “The elements of a strict products liability cause of action are a defect in the 
manufacture or design of the product or a failure to warn, causation, and injury.” (County of Santa 
Clara v. Atlantic Richfield Co. (2006) 137 Cal.App.4th 292, 318.)   “More specifically, plaintiff must 
ordinarily show: ‘(1) the product is placed on the market; (2) there is knowledge that it will 
be used without inspection for defect; (3) the product proves to be defective; and (4) the defect 
causes injury ….’ [Citation.]”  (Nelson v. Superior Court (2006) 144 Cal.App.4th 689, 695.)  
In order to invoke the doctrine of strict liability, the plaintiff must prove that the product was being 
used, at the time of injury, in a way the manufacturer intended it to be used. 
(Dosier v. Wilcox-Crittendon Co. (1975) 45 Cal.App.3d 74, 78.) 
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  Here, Defendants argue that Plaintiff did not make intended use of the parking arm.  The 
parking arm was intended to control access in and out of the garages.  The barrier arm was installed 
in the path of vehicular traffic, intended exclusively for vehicular traffic. Plaintiff was walking in the 
area intended for vehicle access only.  Her use was unintended and cannot support recovery for a 
product liability claim. 
 
 Finally, Defendants argue Plaintiff cannot recover on her breach of warranty claim as she was 
not making intended use of the parking arm at the time it struck her.   
 
 Plaintiff does not address these causes of action in the opposition, but Defendant has moved 
for summary judgment and not summary adjudication in the alternate.  Since, Defendants did not 
meet their burden on the premises liability and negligence claim, it is not necessary for the Court to 
address these claims.   
  
 
Defendants’ Failure to Produce Discovery 
 
 Plaintiff complains that Defendants have repeatedly obstructed Plaintiff from obtaining 
necessary discovery in order to meaningfully oppose the present motion and Plaintiff requests that 
the motion be denied.   
 
 As to Plaintiff’s complaint that Defendants have not responded to discovery, Defendants 
argue that all facts necessary for ruling on this motion have been discovered and are before the 
Court. Defendants argue the standards for requesting a continuance under CCP section 437c, 
subdivision (h) have not been met. Plaintiff has not made any showing of what additional facts are 
believed to exist that have not been discovered or how they would impact this motion.    
 
     Code of Civil Procedure 437c(h) provides for a mechanism to continue the motion if further 
discovery is needed.  As Defendants pointed out, Plaintiff did not meet the requirements for 
requesting a continuance. 
  
 
Plaintiff’s Objection to Evidence 
 

1. Objection 1:  Exhibit A to Declaration of Summer Smith—Overruled, including the sub 
questions under Objection 1 

2. Objection 2: Defendants Exhibit B:  Overruled.  Counsel states the exhibits are true and 
correct copies of photographs produced by plaintiff and Bates Stamped.  Sufficient 
foundation.  Presumably, Plaintiff authenticated the photographs when she produced them. 
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8. 9:00 AM CASE NUMBER:  MSC21-00514 
CASE NAME:  VERONICA MARTINEZ  VS STATE OF CALIFORNIA 
 *HEARING ON MOTION IN RE:  CONTESTING GFS 
*TENTATIVE RULING:* 
 
Before the Court is the Application for Determination of Good Faith Settlement (“Application”) filed 

by “Interested Party Marcos Roman,” on behalf of Defendants Perla Preciosa Navarro, Estate of Perla 

Preciosa Navarro, Any and All Successors in Interest to the Estate of Perla Preciosa Navarro, Aurelio 

Navarro, Interested Party Marcos Roman, and all Drivers and Owners of the 2006 Infiniti License Plate 

#7TOJ708 and VIN #5N3AA08A36N802877 (“collectively Defendants”). It seeks to have the Court 

determine that the settlement between Defendants and Plaintiffs Deyma Ayala, Roberto Ayala, 

Leonardo Mata, Laura Pineda Gomez, Sylvia Erickson, and Bren Erickson (collectively “Plaintiffs”) is 

made in good faith.   

Defendants Nissan North America, Inc. and Nissan Motor Co., Ltd.’s (“Nissan”) oppose the Application 

via their Motion Contesting Application for Determination of Good Faith Settlement.  

 Factual Background 

This matter pertains to a single motor vehicle crash that occurred on June 16, 2020. At that time, the 

Subject Vehicle was driven by Perla Navarro. It is alleged she was driving at an unsafe speed, and in a 

reckless manner, and ultimately lost control of the vehicle. As a result of the accident, the driver and 

her three passengers sustained fatal injuries and were pronounced dead at the scene. Four separate 

lawsuits were filed as a result of this incident, by the families of the persons killed in the accident.  

Procedure for Determination of Good Faith Settlement 

In accordance with California Code of Civil Procedure (“CCP”) §877.6, “a settling party may give notice 

of settlement to all parties and to the court, together with an application for determination of good 

faith settlement and a proposed order.” (CCP §877.6(a)(2) emphasis added.) “The application shall 

indicate the settling parties, and the basis, terms, and amount of the settlement.” (Ibid.) Thereafter, a 

non-settling party may file a notice of motion to contest the good faith of the settlement. (Ibid.)  

An Application must be brought by a party to the action 

The Application here is brought by “Interested Party MARCOS ROMAN,” on behalf of Defendants – 

which includes “Interested Party Marcos Roman.” The caption page for the Application indicates the 

matter is “Kyle Erickson, Plaintiffs vs. Marcos Roman, Defendants” in case number msc21-00514.  

There is no case in this consolidated action that includes Marcos Roman in the caption, in any of the 

Complaints, or as party to the action. Nor is Kyle Erickson a plaintiff in any of the matters, as he is one 

of the decedents. It is also unclear who, exactly, the “interested party Marcos Roman” is.  

As Nissan points out, Marcos Roman is listed as the owner of the Subject Vehicle in the Traffic 
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Collision Report. (Declaration of Melissa P. Wilner (“Wilner Decl.”) ¶5, Ex. A.) Three of the Complaints, 

however, specifically allege that the Subject Vehicle was owned by Defendant Aurelio Navarro – who 

is a party named in each of the Complaints. (The Martinez Complaint does not specifically allege 

Aurelio Navarro is the owner of the Subject Vehicle.) Plaintiff Veronica Martinez responded to 

discovery served by Defendant Caltrans that Marcos Roman and Aurelio Navarro are the same 

individual. (Wilner Decl., ¶11, Ex. G at Rog 44.) In response to the question of who was the lawful 

owner of the Subject Vehicle, Ms. Martinez responded: “Decedent’s father Aurelio Navarro aka 

Marcos Roman.” (Ibid.) This response also appears to evidence that the individual at issue’s real name 

is Aurelio Navarro and not Marcos Roman.  

The Application, however, makes it appear that Aurelio Navarro and Marcos Roman are separate 

individuals. For example, the caption notes that counsel is the “Attorney for Interested Party MARCOS 

ROMAN,” but the Application states it is on behalf of “Defendants … Aurelio Navarro, Interested Party 

Marcos Roman, and All Drivers and Owners of” the Subject Vehicle. This indicates that at least 

counsel for Interested Party Marcos Roman believes that Aurelio Navarro is a separate and distinct 

person. 

To make matters more interesting, it appears that Aurelio Navarro is refusing to appear for 

deposition. As noted by Nissan, his deposition was noticed for June 1, 2022 by the State of California. 

(Wilner Decl. ¶9.) On May 31, 2022, counsel for the State of California emailed the parties informing 

them that the deposition was off-calendar due to Mr. Navarro’s failure to communicate with his 

counsel. (Ibid.) Specifically, counsel for the State noted the it “appears that Mr. Navarro is 

incommunicado and cannot be produced for deposition.” (Wilner Decl. Ex. F.)  

Marcos Roman is not a party to any of the consolidated matters. He is not named in any of the 

Complaints, and has not appeared in any of the matters. As an application for determination of good 

faith settlement can only be made by a “settling party,” and Marcos Roman does not appear to be a 

settling party, the application for good faith determination is denied. Even if Marcos Roman could 

properly bring this Application, it also fails to meet the standard for determining good faith. 

Standard 

Code of Civil Procedure § 877.6 (a)(1) provides, in relevant part, “Any party to an action in which it is 
alleged that two or more parties are joint tortfeasors […] shall be entitled to a hearing on the issue of 
the good faith of a settlement entered into by the plaintiff or other claimant and one or more alleged 
tortfeasors […].” The issue of good faith must be determined on the basis of affidavits served with the 
notice of hearing, and any counter-affidavits filed in response. (Code Civ. Proc., § 877.6 (b).)  

A determination by a court that a settlement was made in good faith bars any other joint tortfeasor 
or co-obligor from asserting further claims against the settling party for equitable comparative 
contribution, or partial or comparative indemnity, based on comparative negligence or comparative 
fault. (Code Civ. Proc. §877.6(c).)  

The criteria for the determination of a good faith settlement were originally set out by the California 
Supreme Court in Tech-Bilt. That case identified six nonexclusive factors for making a determination 
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of good faith settlement: 

(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate 
liability; 

(2) the amount paid in settlement; 

(3) the allocation of settlement proceeds among plaintiffs; 

(4) the recognition that a settlor should pay less in settlement than he would if he were 
found liable after a trial; 

(5) the financial conditions and insurance limits of settling defendants; and, 

(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests of 
nonsettling defendants. 

(Tech-Bilt, supra, 38 Cal.3d at p. 499.) 

A settlor’s percentage of liability is the touchstone question to be considered in a contested good 

faith settlement proceeding. (City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 

1262-1264 [granting motion was abuse of discretion since there was insufficient evidence presented 

on the issues of settlor's financial condition and insurance coverage].) The settling party must present 

sufficient admissible evidence that will allow the Court to evaluate the settlement in terms of the 

factors contemplated by Tech-Bilt. (Id. at 1263.) 

Marcos Roman’s Application does not present sufficient evidence for the Court to evaluate the 
settlement in terms of the above Tech-Bilt factors. Specifically, the Application fails to provide 
sufficient information relating to factors 1, 3, 5, and possibly 6.  

For factor one, the Application fails to present any evidence showing what the Plaintiffs’ approximate 
total recovery is expected to be, nor does it identify the settlor’s proportionate liability. The 
Defendants claim to have engaged in ongoing settlement negotiations. (Rodzewich Decl. ¶2.) As 
Nissan points out, “[b]asic principles of settlement negotiations require the parties to provide figures 
before entering into a good faith settlement.” (Motion at 13:7-8.) Accordingly, the settling parties 
should have information relating to at least a rough approximation of what Plaintiffs seek to recover. 
Instead, the Application makes no mention at all. Nor does the Application estimate the 
proportionate liability as to each settling defendant.  

For factor three, the Application fails to make any allocation of the settlement proceeds among the 
six identified Plaintiffs: Deyma Ayala, Roberto Ayala, Leonardo (sic) Mata, Laura Pineda Gomez, Sylvia 
Erickson and Bren Erickson. (App. at 1:24-25.) It merely states that the settlement figure is $50,000.00 
(App. at 4:22.)  

For factor five, there is no evidence whatsoever related to the financial condition and insurance limits 
of settling defendants. There is a single statement that “Defendants are offering their policy limits.” 
(App. at 4:25.) There is no evidence, however, showing that the $50,000 is the actual policy limit for 
all of the Defendants. What is the policy at issue? What Defendant is covered under the policy? Does 
it cover more than one Defendant? Are there multiple Defendants without any insurance? What 
other assets do the Defendants have? As Nissan points out, one of the settling Defendants is the 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  07/21/2022 

 

 

 

 

Estate of Perla Preciosa Navarro, and there is a pending lawsuit brought by Perla Preciosa Navarro’s 
mother, as successor-in-interest to the estate. There is no mention of this, or the possibility of 
recovery that might be considered an asset. In other words, the Application completely fails to 
support this assertion.  

As for factor six, the declaration in support of the Application summarily states that “No evidence of 
collusion, fraud, or any other conduct aimed at injuring the interests of any non-settling parties 
exists.” (Rodzewich Decl. ¶4.) Nissan contends that the settling Defendants and Plaintiffs “went 
behind the backs of the non-settlors to reach the settlement.” (Motion at 14:28-15:1.) Nissan was 
never advised that some of the settling Defendants were represented by counsel, nor informed that a 
some of the settling Defendants have even appeared in this action.  

Although there may not be direct evidence of fraud, collusion, or tortious conduct aimed to injure the 
interests of nonsettling defendants, there are enough questions raised by Nissan to warrant 
additional information about how this settlement came together before the Court can determine that 
it is made in good faith.  

Given all of the above, the Application is denied. 
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC21-00663 
CASE NAME:  FONG VS BRANTNER 
 *HEARING ON MOTION IN RE:  TO VACATE DISMISSAL AND RESET CMC   
*TENTATIVE RULING:* 
 
 On August 16, 2021, Plaintiff filed a “notice of conditional settlement” with this court.  In a 
box in the center of the first page of the form is the following advisement:  
 
                                          NOTICE TO PLAINTIFF OR OTHER PARTY SEEKING RELIEF  
You must file a request for dismissal of the entire case within 45 days after the date of the settlement 
if the settlement is unconditional. You must file a dismissal of the entire case within 45 days after the 
date specified in item 1b below if the settlement is conditional. Unless you file a dismissal within the 
required time or have shown good cause before the time for dismissal has expired why the case 
should not be dismissed, the court will dismiss the entire case.  
 
(emphasis added) 
 
 The August 16, 2021 form filed by Plaintiff noted that the settlement was “conditional” and 
that the dismissal would be filed no later than December 10, 2021.  On December 10, 2021, a “clerk’s 
tickler” was set to review the file to determine if the case had been dismissed.  However, there is no 
indication that a clerk reviewed the file, nor dismissed the case.  The case is on “inactive status.”  
 
 Plaintiff has filed a motion to “vacate the dismissal and reset a case management conference. 
California Rule of Court 3.1853(c)(2) mandates dismissal of the case by this court: “If the plaintiff or 
other party required to serve and file a request for dismissal within 45 days after the dismissal date 
specified in the notice does not do so, the court must dismiss the entire case unless good cause is 
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shown why the case should not be dismissed.”  Plaintiff failed to notify this court by December 10, 
2021, or any date thereafter until the filing of this motion on May 21, 2022 of good cause as to why 
the case should not be dismissed.  Therefore, CRC 3.1853(c)(2) is controlling authority.  Nonetheless, 
since the court has yet to dismiss the case and the motion is unopposed, the court will construe the 
motion to vacate dismissal as a declaration of good cause as to why the case should not be dismissed 
and will reinstate the case to active status.  Parties are ordered to appear as Plaintiff has requested a 
referral to ADR. 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC21-02543 
CASE NAME:  OLIVAREZ VS RAMOS 
 *HEARING ON MOTION IN RE:  BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Clifford R. Hormer/Paymon Hafai’s motion to be relieved as counsel is granted.  
 

 

  

    

11. 9:00 AM CASE NUMBER:  MSC21-02543 
CASE NAME:  OLIVAREZ VS RAMOS 
 *HEARING ON MOTION IN RE:  RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Clifford R. Hormer/Paymon Hafai’s motion to be relieved as counsel is granted. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC21-02543 
CASE NAME:  OLIVAREZ VS RAMOS 
 *HEARING ON MOTION IN RE:  MTN TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Clifford R. Hormer/Paymon Hafai’s motion to be relieved as counsel is granted. 
 

 

  

    

13. 9:00 AM CASE NUMBER:  MSC21-02543 
CASE NAME:  OLIVAREZ VS RAMOS 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Clifford R. Hormer/Paymon Hafai’s motion to be relieved as counsel is granted. 
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14. 9:00 AM CASE NUMBER:  MSC21-02643 
CASE NAME:  JOHNSON VS AMERICAN HOME ASSURANCE 
 HEARING ON DEMURRER TO:  COMPLAINT 
*TENTATIVE RULING:* 
 
The Court has reviewed the Demurrer as well the Reply to Plaintiff’s Opposition to the Demurrer, but 

has no record of Plaintiff’s Opposition on file.  The Court must be able to review the Opposition 

before making a ruling.  Therefore, the Court continues the matter to Thursday, July 28, at 2:00 PM in 

Department 36.  Plaintiff is ordered to submit a physical copy of his Opposition to the courtesy copy 

box outside Department 36 by 3:00 on Friday, July 22, 2022.  The court is considering whether to 

consolidate this case with plaintiff’s first action, Case No. MSC18-00704.  The parties are ordered to 

appear in Department 36 next Thursday and be prepared to address the Court’s proposal to 

consolidate. 
 

  

    

15. 9:00 AM CASE NUMBER:  MSC21-02688 
CASE NAME:  CAMPBELL VS AMADOR WOOD FLOOR, ET AL. 
 HEARING ON DEMURRER TO:  FIRST AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
Amador Wood Floor (“Amador”) has demurred to the amended complaint on the sole cause of action 
remaining against defendant Amador, Breach of Express Warranty.  Although there is a declaration 
from Amador’s counsel regarding meet and confer requirements pursuant to CCP 431.41, no proof of 
service was filed with this court.  This matter is continued to August 11, 2022 at 9:00 for Amador to 
provide the court with proof of timely service. 
 

 

  

    

16. 9:00 AM CASE NUMBER:  MSC21-02694 
CASE NAME:  THE PETTIBON SYSTEM VS. DOBBS 
 HEARING ON DEMURRER TO:  CROSS COMPLAINT 
*TENTATIVE RULING:* 
 
Before the Court is Cross-Defendant The Pettibon Systems’ (“Cross-Defendant”) Demurrer to the 

Cross-Complainant of Michael Dobbs (“Cross-Complainant”). The Cross-Complaint sets forth three 

causes of action, namely: (1) Breach of Written Contract; (2) Common Counts; and (3) Declaratory 

Relief.  

Cross-Defendant demurrers to the Cross-Complaint in its entirety on the basis that it fails to state 

facts sufficient to state a cause of action (CCP §430.10(e).) Cross-Complainant also demurrers to each 

of the above causes of action individually on the basis that they fail to state facts sufficient to state a 

cause of action (CCP §430.10(e)), and they are uncertain (CCP §431.10(f).)  

For the following reasons, Cross-Defendant’s demurrer is sustained. Cross-Complainant is granted 
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leave to amend.  

Standard for Demurrer 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.)  

Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the truth 
of the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) A 
demurrer lies only for defects appearing on the face of the complaint or from matters of which the 
court must or may take judicial notice. (CCP 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) A 
demurrer may be filed to one of several causes of action in a complaint. (Cal. R. Ct. 3.1320(b).)  

Analysis 

Breach of Contract 

“The standard elements of a claim for breach of contract are ‘(1) the contract, (2) plaintiff’s 

performance or excuse for nonperformance, (3) defendant’s breach, and (4) damage to plaintiff 

therefrom.’” (Wall Street Network, Ltd. V. New York Times Co. (2008) 164 Cal.App.4th 1171, 1178, 

citations omitted.) 

 “A written contract may be pleaded either by its terms – set out verbatim in the complaint or a copy 

of the contract attached to the complaint and incorporated therein by reference – or by its legal 

effect.” (McKell v. Washington Mutual, Inc. (2006) 142 Cal.App.4th 1457, 1489.) Here, the Cross-

Complaint alleges a written contract, a copy of which is purportedly attached as Exhibit A to the 

Cross-Complaint. (Cross-Complaint at BC-1.)  

Exhibit A to the Cross-Complaint is a letter on ArcLight letterhead from Michael Dobbs (President) to 

Mr. Chad O’Mealy, President of Pettibon Systems, dated September 25, 2019 with a Re line stating 

“Arclight Proposal PET19-002, Rev. 1” (the “Proposal”) The letter begins by stating that the following 

is “Rev. 1 of my firm, fixed price proposal to design and build a manufacturing line for your products,” 

and that this “proposal is predicated upon my understanding of the direction resulting from the 

discussions that you and I and Helene have had over the past few weeks.” The letter outlines past 

discussions and proposals for moving forward. It concludes by stating that the “proposal is firm for 15 

days.” Attached to the letter is, what appears to be, a draft contract related to the Proposal. The draft 

contract is not signed, nor does there appear a place for any parties to sign.  

“An essential element of any contract is ‘consent.’” (Weddington Productions, Inc. v. Flick (1998) 60 

Cal.App.4th 793, 811 quoting California Civil Code (“Civ. Code”) §1550.) “The ‘consent’ must be 
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mutual.” (Ibid. citing Civ. Code §1565.) Here, there is no indication that Cross-Defendant consented to 

the terms of the Proposal. Exhibit A is merely a letter from Cross-Complainant to Cross-Defendant 

setting forth a proposal for work. As the Proposal itself makes clear, the parties have been going back 

and forth discussing different aspects of their potential working relationship. The Proposal just 

appears to be another step in those negotiations. There is nothing to indicate that Cross-Defendant 

consented to the terms in the Proposal.  

As such, Cross-Complainant has failed to properly allege a written contract. Cross-Defendants’ demur 

to the first cause of action for breach of contract is sustained as Plaintiff has failed to plead facts 

sufficient to constitute a cause of action. (CCP §431.10(e).). Cross-Complainant is given leave to 

amend.  

Common Counts – Open Book Account  

The Cross-Complaint alleges that Cross-Defendant became indebted to Cross-Complainant “for work, 

labor, services and materials rendered at the special instance and request of [cross-]defendant and 

for which [cross-]defendant promised to pay plaintiff” the sum of $175,913.00 and/or reasonable 

value, as well as “for money paid, laid out, and expended to or for [cross-]defendant at [cross-

]defendant’s special instance and request.” (Cross-Complaint at CC-1.)  

“The only essential allegations of a common count are ‘(1) the statement of indebtedness in a certain 

sum, (2) the consideration, i.e., goods sold, work done, etc., and (3) nonpayment.’” (Farmers Ins. 

Exchange v. Zerin (1997) 53 Cal.App.4th 445, 460.) The Cross-Complaint sets out a ‘certain sum,’ i.e. 

$175,913.00. As such, element one is met. 

As to element two, the consideration, the Cross-Complaint does not appear to give any insight into 

what work, labor, or services were performed or at the special request of Cross-Defendant. It is worth 

noting that the amount at issue is exactly the same as that set forth in the first cause of action for 

breach of contract. Accordingly, it appears that Cross-Complainant is basing his common count on the 

same facts as those of the breach of contract claim.  

As the First District Court of Appeal has recognized, “[w]hen a common count is used as an alternative 

way of seeking the same recovery demanded in a specific cause of action, and is based on the same 

facts, the common count is demurrable if the cause of action is demurrable.” (Korchemny v. Piterman 

(2021) 68 Cal.App.5th 1032, 1048, quoting McBride v. Boughton (2004) 123 Cal.App.4th 379, 394.) It 

appears that this cause of action is a restatement and alternative way of seeking recovery as the 

breach of contract cause of action. As the breach of contract cause of action was subject to demurrer, 

so is this cause of action.  

Plaintiff is required to show that the amounts it seeks relate to services, goods, etc. actually 

furnished. (Farmers Ins. Exchange v. Zerin (1997) 53 Cal.App.4th 445, 460.) The Cross-Complaint fails 

to do so.  

Cross-Defendant’s demurrer is sustained as to the common count – open book cause of action as 
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Cross-Complainant has failed to plead facts sufficient to constitute a cause of action. (CCP 

§431.10(e).) Cross-Complainant is granted leave to amend. 

Declaratory Relief 

“The fundamental basis of declaratory relief is the existence of an actual, present controversy over a 

proper subject.” (City of Cotati v. Cashman (2002) 29 Cal.4th 69, 79.) “In the context of a demurrer, 

the courts evaluate whether the factual allegations of a complaint for declaratory relief reveal that an 

actual, ripe controversy exists between the parties.” (JPMorgan Chase Bank, N.A. v. Ward (2019) 33 

Cal.App.5th 678, 688 quoting Linda Vista Village San Diego Homeowners Assn. v. Tecolote Investors, 

LLC (2015) 234 Cal.App.4th 166, 181 (“Linda Vista”.) “In applying the basic criteria, [courts] evaluate 

‘the nature of the rights and duties that the plaintiff is asserting, which must follow some recognized 

or cognizable legal theories that are related to subjects and requests for relief that are properly 

before the court.’” (Linda Vista, supra, 234 Cal.App.4th at 181-82 quoting Otay Land Co. v. Royal 

Indemnity Co. (2008) 169 Cal.App.4th 556, 561.)  

The Cross-Complaint alleges that an “actual and present controversy has arisen between the Cross-

complainant on the one hand and the Cross-defendants, and each of them, on the other.” It then 

explains that “Cross-defendant contends that the terms of a July 19, 2019 proposal are enforceable, 

while Cross-complainant contends that certain terms were superseded by the September 25, 2019 

agreement.”  

This is the first, and only, reference to a July 19, 2019 proposal. No such document is attached, and no 

specific terms of that proposal are set forth in the Cross-Complaint. Thus, it is impossible to know 

what is actually being asserted. In addition, Cross-complainant alleges that “certain of the terms” of 

the July 19, 2019 proposal (which terms are not stated) were superseded by the September 25, 2019 

agreement.” However, as discussed above, the September 25, 2019 Proposal is just that, a proposal. 

There is no indication that the parties “agreed” to the September 25, 2019 Proposal. Accordingly, it is 

impossible for the Court to determine if there is an actual controversy between the parties, and if 

there is, what the actual controversy is.  

Cross-Defendant’s demurrer is sustained as to declaratory relief cause of action as Cross-Complainant 
has failed to plead facts sufficient to constitute a cause of action. (CCP §431.10(e).) Cross-
Complainant is granted leave to amend. 
 

 

  

    

17. 9:00 AM CASE NUMBER:  MSC22-00393 
CASE NAME:  SHAHAB VS AIRBND SAMARAM INC 
 *HEARING ON MOTION IN RE:  TO COMPEL ARBITRATION AND STAY PROCEEDINGS 
*TENTATIVE RULING:* 
 
Defendant’s unopposed motion to compel arbitration and stay proceedings is granted for the reasons 
cited in the moving papers.  This matter is stayed to March 14, 2023 for a status hearing at 8:30 in 
Department 36. 
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18. 9:00 AM CASE NUMBER:  MSC22-00458 
CASE NAME:  ISON VS INTERNATIONAL EXECUTIVE RENTAL 
 HEARING ON DEMURRER TO:  COMPLAINT 
*TENTATIVE RULING:* 
 

 Before the court is Defendant International Executive Rental’s unopposed demurrer to the 

Complaint.  The Complaint sets forth one cause of action, Breach of Contract.  The complaint fails to 

attach a copy of a contract, nor does it allege facts supporting the existence of a contract nor an 

assignment of the contract between Plaintiff and another party.  “The standard elements of a claim 

for breach of contract are ‘(1) the contract, (2) plaintiff’s performance or excuse for nonperformance, 

(3) defendant’s breach, and (4) damage to plaintiff therefrom.’” (Wall Street Network, Ltd. V. New 

York Times Co. (2008) 164 Cal.App.4th 1171, 1178, citations omitted.) 

  “A written contract may be pleaded either by its terms – set out verbatim in the complaint or 
a copy of the contract attached to the complaint and incorporated therein by reference – or by its 
legal effect.” (McKell v. Washington Mutual, Inc. (2006) 142 Cal.App.4th 1457, 1489.)  Plaintiff has 
failed to attach a contract and/or allege specific facts for the contract.  The demurrer is sustained with 
leave to amend.  The motion points to numerous difficulties which may result in insurmountable 
obstacles to amending.  These include an allegation of assignment of a rental contract without any 
documentation provided, a lack of privity between Plaintiff and Defendant, and the lack of a provision 
for assignment of a rental contract in Defendant’s rental contracts.  The Court doubts that plaintiff 
can successfully amend in light of the fundamental nature of the pleading defects identified above.  
Moreover, plaintiff has failed to submit an opposition and, therefore, does not provide a suggestion 
as to how his pleading might be amended to cure the defects.  Nonetheless, despite these 
deficiencies, the court is aware of the rule that a trial court must allow leave to amend for an original 
complaint:  “[F]or an original complaint, regardless whether the plaintiff has requested leave to 
amend, it has long been the rule that a trial court's denial of leave to amend constitutes an abuse of 
discretion unless the complaint “shows on its face that it is incapable of amendment.”  [Citations 
omitted.] 
 
(Eghtesad v. State Farm General Ins. Co. (2020) 51 Cal.App.5th 406, 411.) 
 

 

  

    

19. 9:00 AM CASE NUMBER:  MSC22-00484 
CASE NAME:  MARTINEZ VS. PROGRESSIVE CASUALTY INSURANCE 
 HEARING ON DEMURRER TO:  PLAINTIFFS COMPLAINT 
*TENTATIVE RULING:* 
 
 Before the court is Progressive Casualty Insurance’s (“Progressive”) unopposed demurrer to 
the Complaint. Plaintiff has sued Progressive for Breach of Contract and Fraud. Attached to the 
Complaint was one document,   a property damage release (Exhibit A to the Complaint) which 
Plaintiff and his wife Angelica Martinez signed with an individual, Hector M. Huerta.  Progressive 
demurs on the grounds that Plaintiff lacks a contractual relationship with Mr. Huerta’s insurer, 
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Progressive.  Although there was no opposition, the Court now provides a substantive ruling.  
 
 
A. Standard on Demurrer 
 
 A party against whom an answer has been filed may object by demurrer on the following 
grounds: (a) the answer does not state facts sufficient to constitute a defense, (b) the answer is 
uncertain, or (c) where the answer pleads a contract, it cannot be ascertained from the answer 
whether the contract is written or oral. (Code Civ. Proc., § 430.20.) 
 
 The grounds for a demurrer must appear on the face of the challenged pleading, or from 
matters subject to judicial notice. (Code Civ. Proc. § 430.30(a).) In evaluating the sufficiency of the 
challenged pleading, all material facts properly pleaded are treated as true, but not contentions, 
deductions, or conclusions of fact or law. (Moore v. Conliffe (1994) 7 Cal.4th 634, 638, citing Serrano 
v. Priest (1971) 5 Cal.3d 584, 491.)  
 
B. Breach of Contract 
 “[T]he elements of a cause of action for breach of contract are (1) the existence of the 
contract, (2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) 
the resulting damages to the plaintiff.” Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 821. 
Plaintiff has claimed that Progressive “entered into a written contract with plaintiff” yet the existence 
of a contract is unsupported by any facts or exhibits which support the existence of a contract.  
Moreover, plaintiff has failed to identify any contractual provisions in the contract Progressive has 
allegedly breached, nor alleged any other terms.  The failure to plead the existence of a contract with 
adequate particularity is grounds to sustain a demurrer.  The demurer to the First Cause of Action is 
sustained with leave to amend. 
 
C. Fraud, Intentional tort, Bad Faith 
 
Plaintiff asserts that Progressive committed fraud by alleging the “contract” had been breached by 
Progressive fraudulently misrepresenting to the court when the contract had been completed. 
However, as noted above, no written contract, nor specific terms have been alleged by Plaintiff.  “A 
written contract may be pleaded either by its terms – set out verbatim in the complaint or a copy of 
the contract attached to the complaint and incorporated therein by reference – or by its legal effect.” 
(McKell v. Washington Mutual, Inc. (2006) 142 Cal.App.4th 1457, 1489.) Here, the Complaint alleges a 
written contract, a copy of which is purportedly attached as Exhibit A to the Complaint . Exhibit A 
does not evidence a contract between Plaintiff and Progressive.  Moreover, privity does not occur 
based on a comment made in court by Progressive’s attorney.  Because the insurer's duties flow to its 
insured alone, a third party claimant may not bring a direct action against an insurance company. As a 
general rule, a third party may directly sue an insurer only when there has been an assignment of 
rights by, or a final judgment against, the insured. (Ins. Code, § 11580, subd. (b)(2); Harper v. Wausau 
Ins. Co. (1997) 56 Cal App. 4th 1079, 1086, Shaolian v. Safeco Ins. Co., 71 Cal. App. 4th 268.  Therefore, 
because there was no underlying contract, the claims of fraud, intentional tort and bad faith fail.  The 
demurrer is sustained with leave to amend. 
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D. General Demurrer 
 
The court further sustains the general demurrer on all three grounds asserted by Progressive.  Civ. 
Proc. § 430.10€. 
 
E.  Leave to Amend  
 
The Court has granted leave to amend only in an abundance of caution; the Court is not confident 
that plaintiff can successfully amend in light of the fundamental nature of the pleading defects 
identified above.  Moreover, plaintiff has failed to submit an opposition and, therefore, does not 
provide a suggestion as to how his pleading might be amended to cure the defects.  The court has 
found these deficiencies are not dispositive: 
 
“[F]or an original complaint, regardless whether the plaintiff has requested leave to amend, it has 
long been the rule that a trial court's denial of leave to amend constitutes an abuse of discretion 
unless the complaint “shows on its face that it is incapable of amendment.”  [Citations omitted.] 
 
(Eghtesad v. State Farm General Ins. Co. (2020) 51 Cal.App.5th 406, 411.) 
 

 

  

    

20.   9:00 AM CASE NUMBER:  N22-1017 
CASE NAME:   CLAIM OF: DEREK FARNHAM 
  *HEARING ON MINOR'S COMPROMISE   
*TENTATIVE RULING:* 
 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. Ct. 
(Nicholson) (2012) Cal. App. 4th 1334, 1337-1338. 
 

 

  

    

21. 9:00 AM CASE NUMBER:  C22-01106 
CASE NAME:  ANIL PANDEY VS.  ISHWAR SITAULA 
 HEARING ON ORDER TO SHOW CAUSE IN RE:  PRELIMINARY INJUNCTION 
*TENTATIVE RULING:* 
 
 The hearing on the Order to Show Case Re: Preliminary Injunction is continued to 9:00 a.m. 
on August 4, 2022. The June 1, 2022 Temporary Restraining Order shall remain in effect.  
Several documents and exhibits filed with the moving papers were not sufficiently legible in the 
Court’s case management system to permit review. The Court has now received duplicate copies of 
the documents from plaintiffs and requires additional time to review them. 
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